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LAKE POWELL RESEARCH PROJECT

The Lake Powell Research Project (for-
mally known as Collaborative Research on
Assessment of Man's Activities in the Lake
Powell Region) is a consortium of univer-
sity groups funded by the Division of Ad-
vanced Environmental Research and Techno-
logy in RANN (Research Applied to National

Needs) in the National Science Foundation.

Researchers in the consortium bring a
wide range of expertise in natural and so-
cial sciences to bear on the general prob-
lem of the effects and ramifications of
water resource management in the Lake
Powell region. The region currently is
experiencing converging demands for water
and energy resource development, preserva-
tion of nationally unique scenic features,
expansion of recreation facilities, and
economic growth and modernization in pre-

viously isolated rural areas.

The Project comprises interdisciplin-
ary studies centered on the following
topics: (1) level and distribution of
income and wealth generated by resources

development; (2) institutional framework

for environmental assessment and planning;
(3) institutional decision-making and re-
source allocation; (4) implications for
federal Indian policies of accelerated
economic development of the Navajo Indian
Reservation; (5) impact of development on
demographic structure; (6) consumptive wa-
ter use in the Upper Colorado River Basin;
(7) prediction of future significant
changes in the Lake Powell ecosystem; (8)
recreational carrying capacity and utili-
zation of the Glen Canyon National Recrea-
tional Area; (9) impact of energy devel-
opment around Lake Powell; and (10) con-
sequences of variability in the lake level

of Lake Powell.

One of the major missions of RANN proj-
ects is to communicate research results
directly to user groups of the region, which
include government agencies, Native Ameri-
can Tribes, legislative bodies, and inter-
The Lake Powell Re-
search Project Bulletins are intended to

ested civic groups.

make timely research results readily acces-
sible to user groups. The Bulletins sup-
plement technical articles published by

Project members in scholarly journals.
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ABSTRACT

The Political Science Subproject of
l the Lake Powell Research Project is con-
cerned with the institutional changes
which have occurred as a result of in-
creased energy development activities in
the Lake Powell area, and with the effect
that the National Environmental Policy
Act (NEPA) and its environmental impact
statement (EIS) review process have had
on the flow of environmental information
. in decision-making for the management of
energy resources. This Bulletin focuses
upon one such institutional change, the
creation of the Navajo Tribal Environ-
mental Protection Commission (NEPC), and
examines it in relation to NEPA and its
, EIS process.

The Bulletin first describes the
structure and the regulatory and environ-
mental assessment functions of the NEPC.
It argues that the organizational re-
sources given the commission to pursue
its mandate have been inadequate and have
made it difficult for the commission to

implement capably the duties its enabling

resolution outlines. The Bulletin then
examines how the NEPC can utilize the
impact statement process as a political
strategy to strengthen its bargaining
position in developmental decision-
making. The strengths and limitations

of the EIS as a source of environmental
information, as the basis for a federal
agency's decision, and as a series of
leverage points to obtain a greater voice
in the decision-making process are dis-
cussed. Because of the drawbacks of the
EIS strategy, the NEPC must also pursue
other strategies if it is to have a timely
and substantive impact upon policy. These
strategies should enable the NEPC to in-
troduce environmental information and to
exert real influence during the early
stages of lease and contract negotiations
while options are still open and decision-
makers have not settled upon a preferred
course of action. Improved access to
tribal decision-makers and additional
organizational resources must be sought
and obtained if the NEPC is to reach its
full environmental regulation and assess-~
ment potentials.




THE NAVAJO ENVIRONMENTAL
PROTECTION COMMISSION AND THE
ENV IRONMENTAL IMPACT STATEMENT

INTRODUCTION

The Navajo Indian Reservation, lo-
cated within the study area of the Lake
Powell Research Project (Figure 1), is an
underdeveloped semi-sovereign legal unit
that is striving to become a modern, in-
dustrialized, and politically organized
society with a standard of living compar-
able tc the rest of the United States.
Investments by private industry on the
reservation for the purpose of energy
production are viewed by some tribal
officials as an opportunity for expanding
and accelerating this developmental proc-
ess.l Yet, development also has its
costs. Mineral-extraction and power-
generation activities significantly de-
grade the physical environment and dis-
rupt long-established socioeconomic and
cultural patterns. In order to balance
the advantages and disadvantages of
large-scale reservation energy projects,
the Navajo Tribe will need to make
important tradeoff decisions during the
next few years. To do so the tribe will
need both adequate information about its
developmental alternatives, and the regu-
latory authority to pace development on
the reservation. Moreover, the tribe must
have the capabilities to generate and
process information about environmental
choices and to set and enforce environ-
Without these inde-

pendent decision-making capabilities,

mental regulations.

the Navajos are likely to succumb to the
persuasions and assurances of external

forces whose policy goals and objectives

may not reflect or serve Navajo interests--
an occurrence which has often character-
ized tribal decision-making in the past.2

The Political Science Subproject of
the Lake Powell Research Project is con-
cerned with the institutional changes
which have occurred as a result of in-
creased energy development activities in
the Lake Powell area, and with the effect
that the National Environmental Policy
Act (NEPA) and its environmental impact
have had

on the flow of envirommental information

statement (EIS) review process3

in decision-making for the management of
energy resources. This Bulletin focuses
upon one such institutional change, the
creation of the Navajo Tribal Environ-
mental Protection Commission (NEPC), and
examines it in relation to NEPA and its
EIS process. Viewing the establishment

of the NEPC as an innovative tribal re-
sponse to the need to create an independ-
ent environmental assessment and regula-
tory organization on the reservation, this
Bulletin first describes the structure
and the regulatory and assessment func-
tions of the NEPC.

focus more particularly upon how NEPA and

Then it turns to

its EIS process can be utilized by the
NEPC as a political strategy to help
ensure that outside pressures are not
making development-environment tradeoff
decisions for the Navajos, but that the
Navajos themselves make those decisions
with the best available environmental
impact information. Nevertheless, the
Bulletin concludes, since overreliance
on the EIS process could become one of
the biggest obstacles to effective and
timely utilization of the regulatory and
assessment potentials of the NEPC, it is
also requisite that the NEPC pursue al-
ternative strategies for introducing
environmental information into develop-

mental decision-making.
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THE COMMISSION
AND ITS RESPONSIBILITIES

Origins and Structure

Originally, several offices within
the executive branch of tribal government,
including the Office of Program Develop-
ment (OPD), which is responsible for
planning and implementing the tribe's
development program, handled environ-
mentally related matters. However, offic-
ials soon found this arrangement to be
inadequate. Too many offices were hand-
ling the review of environmental impact
statements. (Impact statements are pre-
pared by federal agencies on most reser-
vation development projects because the
Indian trustee relationship requires fed-
eral approval of the various leases, con-
tracts, and agreements that tribal offic-
ials negotiate.) Yet, none of the offices
that reviewed the statements had the ex~
pertise which would enable the tribe to
make an informed and effective response.
Furthermore, the tribe had no environ-
mental information base of its own; it
had to depend on the information supplied
by the states and private groups. Com-
panies planning projects on the reserva-
tion seldom consulted the tribe about
Finally, the

tribe was without the means to protect

environmental impacts.

itself from the adverse environmental
impacts associated with large-scale de-
velopment projects. The tribe realized
that it needed to establish an effective
agency that had environmental expertise
and would be charged solely with protect-
ing and enhancing the environmental qual-
ity of the reservation.4 Consequently,

in August 1972, the Navajo Tribal Coun-
cil, the legislative arm of tribal govern-
ment, approved a resolution creating the
Navajo Tribal Environmental Protection

Commission and giving it the authority

to implement the environmental policy
of the Navajo Tribe.5

The commission consists of five mem-
bers, at least two of whom must also be
members of the Navajo Tribal Council. All
members are appointed by the Chairman of
the Navajo Tribal Council, the chief exec-
The tribal
chairman may also designate the commission

utive of tribal government.
chairman. Commission members serve three-
year terms, but the tribal chairman may
remove any member for cause.6 Through
most of 1975, the membership of the com-
mission included the following: Lee Begay,
tribal councilman from Coppermine, Arizona;
Larry Emerson of Shiprock, New Mexico, who
is also a student at the University of New
Mexico in Albuquerque; Melvin S. Morris,
Professor Emeritus of Range Management

at the University of Montana in Missoula;
Harry Tome, tribal councilman from Red
Rock, Arizona; and Fred Young, commission
chairman, a Ph.D. physicist at Los Alamos
Scientific Laboratory, Los Alamos, New
Mexico. All except Morris are Navajos.
During 1975 Emerson and Young resigned.
Currently, the commission is without a
designated chairman, and replacements

are being sought.7

Although the commission is supposed
to meet monthly, in reality it has been
difficult to convene the membership that
frequently. The commissioners live in
three different states.
commissioners have several other demands

Moreover, the
on their time. In large measure, Young,
the commission chairman, resigned because
he could not hold down his job at Los
Alamos and also serve on the commission.
Between its creation in 1972 and February
1976, the commission was able to meet only
nine times, although six of those meet-
ings occurred between July 1975 and

April 1976.°%



To implement the policies of the
commission, the enabling resolution di-
rects the commission to employ an execu-
tive director. The executive director,
who serves at the commission's pleasure,
is then responsible for retaining other
personnel. Staff positions may be bud-
geted from any revenue source acceptable
to the tribal chairman. The entire bud-
get, however, must be approved by the

tribal council.

It took the NEPC almost two full
years to organize its office in Window
Rock, Arizona, the capitol of the Navajo
Nation, and to find an executive director.
Mr. Harold Tso, a nuclear chemist and a
Navajo, who had been recommended by per-
sonnel in the New Mexico Environmental
Improvement Agency, was hired as execu-
tive director in August of 1974. Tso in
turn recruited Michael Willingham, a
Massachusetts Institute of Technology
graduate in mathematics with a background
in environmental assessment, systems
analysis, and computer use, to serve as
the commission's environmental analyst.
His responsibilities include impact state-
ment review and the development of a com-
prehensive physical resources inventory
for the reservation. Recently, three addi-
tional technical specialists (an environ-
mental technician, an environmental spe-
cialist, and a survey technician) were
added to the commission staff. An office
secretary is the sixth staff position cur-

rently funded.10

It took almost two years to get the
NEPC operating because the original in-
tention was to fund the commission from
outside funding sources such as founda-
tions, the federal government, or private
industry. However, until some revenue-
sharing money became available, no outside

funds could be located.ll The tribal

council unanimously approved the budget,
comprised of the revenue-sharing money,
for the first year of actual operations
(fiscal 1974-75), despite some tribal
opposition, including that of a previous
director of OPD who saw the commission as
anti-development and as a hotbed for en-
vironmentalists.12 Funds (approximately
$119,000) for the second year came from
the regular tribal budget.
NEPC was left without funds for two months

at the beginning of the fiscal year due

However, the

to mixups. Moreover, future sources of

funding are uncertain. The tribal coun-
cil still wants the commission to locate
additional and outside funding, but such
funding runs the risk of compromising the
commission's ability to speak with autonomy
both on behalf of and within the tribal

structure.13

Yet, because the commission has been
hard-pressed to perform mandated tasks
within current budgetary limits, it may
be forced to seek and obtain outside
funds. To say the least, the budgetary
picture of the NEPC has been, and prom-

ises to remain, precarious.

The Regulatory Responsibility

The NEPC has authority to "implement,
by appropriate rules, regulations, recom-
mendations, and other necessary and ap-
propriate measures," Navajo tribal policy
in "matters relating to the guality of
air, water and environmment within the
lands subject to the jurisdiction of the
Navajo Tribe..."14 In order to pursue
its stated purposes, the commission can
issue cease-and~desist orders; levy and
assess fines; commence and complete
studies in cooperation with other tribal
agencies whose activities affect the en-

vironment; inform and advise the Navajo

Tribal Council on environmental matters;




enter into contracts and agreements; and
monitor the activities of persons, enti-
ties, or agencies subject to its juris-
diction. The commission also has the
power to "recommend, and by and with the
approval of the Advisory Committee of the
Navajo Tribal Council, to require in all
leases granted by the Navajo Tribe" pro-

- : . . 15
visions governing environmental impacts.

It seems clear from the enabling
resolution that the commission's powers
are more than advisory; they entail exten-
sive regulatory and enforcement authority.
With the exceptions, however, of the
drafting of strip-mining regulations for
the reservation and the exerting of juris-
dictional authority over radioactive tail-

ing piles at a reservation uranium mill

site, the NEPC has not yet attempted to de-

velop and pursue an aggressive regulatory
approach. While the NEPC acknowledges the
need and the mandate to act and is anxious
to do so, several obstacles have inhibited
the full development of the regulatory
authority.

First, questions remain over the
independence of the NEPC in relation to
the office of the tribal chairman. Is
the NEPC politically independent of the
chairman or is it subordinate and advisory
to the chairman? Second, procedures for
promulgating reqgulations have only re-
cently been settled upon and they have yet
to be completely tested. The new pro-
cedures call for review by the executive
branch of tribal government, for review
by the tribal council, and for public
hearings. While the enabling resolution
could be interpreted to give the commis-
sion authority unilaterally to adopt regu-
lations, realistically it is doubtful that
regulations could be implemented in the
absence of an extensive tribal review

16

system. The commission's strip-mining

regulations are currently under review,
and they will serve as the test for the
efficiency and efficacy of the new pro-
cedures. Tribal experience with that
review may well suggest areas which re-
quire modification; revised procedures
will then need to be outlined before other
regulations can be promulgated.

Third, there is uncertainty about
the sources and strength of the political
support the NEPC could muster if it were
suddenly to utilize the mandate of the
resolution to the fullest extent possi-
ble.l7 Fourth, and related to the above,
the NEPC lacks visibility. Few Navajos
outside the tribal council are aware that
the commission exists.l® Without visi-
bility, it is difficult for the commission
to build support within the general tribal
membership for its regulatory activities.
Moreover, the NEPC simply lacks the staff
and budgetary resources that would be re-
quired to monitor and enforce a strong

regulatory program if one were adopted.

Finally, a plethora of complex ad-
ministrative and legal issues within the
national political arena has affected the
development of the NEPC's regulatory pro-
gram. These issues include whether cer-
tain federal environmental laws are ap-
plicable to Indian tribes and, if so,
whether the states, the tribes, or the
U.S. Environmental Protection Agency (EPA)
have the primary responsibility for pro-
gram implementation.19 For example, many
federal statutes--such as the Clean Air
Act of 197020-—are silent as to the pro-
gram responsibilities of Indian tribes.
While the EPA is the principal federal
agency responsible for administering the
Clean Air Act, the Act requires states to
develop implementation plans and have them
approved by EPA. Approved state plans may

also receive federal grant assistance from



EPA.
reference to tribal entities,

Yet, because the Act makes no clear
it is le-
gally debatable whether the tribes can
assume such program responsibility or re-
Addition-
ally, while states such as Arizona and

ceive federal grant assistance.

New Mexico assert that the states and not
the tribes have jurisdiction to develop
the implementation plans to attain na-
tional air quality standards for the res-
ervations, it is not at all clear whether
the states are legally empowered to en-
force pollution control standards on the

reservations.21

Several Indian tribes, including the
Navajo, are appealing to Congress and the
EPA to clarify the legal situation and to
grant them coequal status with the states
for the purpose of federal environmental
program administration. Yet, potent po-
litical forces are apt to oppose such a
move. The forces include (1) those who
are wary some tribes may set stricter
standards than the states and in effect
block the development of reservation en-
(2) those

who are afraid that tribes who want to

ergy resources, and, conversely,
attract industrial developments may weaken
standards in areas where states have al-
ready imposed strict standards.

Because of the unsettled nature of
these many legal and political issues, the
NEPC has had to test cautiously its juris-
dictional and regulatory parameters. Po-
litically and legally, the NEPC does not
yet have the capability to assume the am-
bitious regulatory posture that its en-

abling resolution outlines.

The Environmental Assessment Responsibility

The environmental assessment respon-
sibilities of the NEPC could conceivably
embrace a number of wide-ranging activi-

ties. In order to determine environmental
impacts, the NEPC could develop its own
environmental assessment techniques and
research methodologies, and could prepare
its own environmental reports. It could
also contract with private research firms
or universities to gather environmental
data for use by the tribe. Such environ-
mental studies could serve as the basis
upon which the commission could draft its
rules and regqulations and its recommenda-
tions to the Navajo Tribal Council. The
NEPC could also review and comment upon
reports prepared by the federal government,
states, private industry, and environ-
mental groups, and could communicate its
findings and policy recommendations back
to those groups.
ies of the NEPC could be utilized by

tribal decision-makers throughout the

The expertise and stud-

The
NEPC's expertise could particularly be em-

entire planning and decision process.

ployed when the tribe negotiates contracts
and leases with private companies. 1In
addition to considering the economic and
technological efficiencies of proposed
developments, tribal decision-makers would
have information which would enable them
to consider the long-range environmental
consequences and costs of proposed actions.

In reality, however, the NEPC does
not have the capabilities to perform well
all of these assessment tasks. The com-
mission has a very small professional
staff.

so consumed with day-to-day administrative

The executive director is often

activities that he is unable to devote
much of his time to research. Often one
activity, such as studying the environ-
mental impacts associated with the coal
gasification plants proposed for the north-

eastern portion of the reservation, will

occupy most of the time of another staff
member.
they have little time or opportunity to

When the staff are thus engaged




do many of the things they would like to
do or to handle the other environmental
affairs that come before them.22 More-
over, the limited budget of the NEPC has
also curtailed its research activities
and has hampered its efforts to hire
consultants or to contract with outside

organizations.

Finally, while the enabling resolu-
tion of the NEPC provides a number of en-
vironmental assessment opportunities, no
provision actually demands that environ-
mental impact information be considered
when leases and contracts are being
drafted. No provision requires tribal
decision-makers to stop during negotia-
tions with developers and to check out
environmental impacts.

In sum, the NEPC currently does not
have the resources it —equires to build
an independent research and advisory com-
petence. Even in its endeavor to develop
an environmental assessment capability,
the commission has been thwarted in reach-

ing its maximum potential.

THE ENVIRONMENTAL IMPACT
STATEMENT STRATEGY

The environmental impact statement

(EIS) is a tool that can be utilized by in-

dividuals and groups--and especially those
with limited organizational resources--who
seek to gain access to and exert influence
in decision-making. Yet, the EIS has lia-
bilities as well as possibilities. It
alone cannot ensure that environmentally
concerned groups and individuals will

have an impact upon the formulation and
implementation of policy. This section

of the Bulletin discusses the NEPC in re-
lation to the EIS. It indicates how the
EIS can be and has been used by the NEPC
to strengthen its bargaining position

in developmental policy-making. It also
points out the limits of the EIS strategy.

The Environmental Impact Statement as an

Information Document

Because the NEPC has limited time,
personnel, and funds with which to develop
its own informational base, the informa-
tion contained in the impact statement
can be of considerable use. The EIS is
a collection and presentation of numerous
descriptive data about the ecosystems in
the area. It also provides useful descrip-
tive information about the size, scope,
and operations of the proposed project.
In the past, such information was fre-
quently difficult to obtain; today, it is
available in the EIS. In addition, the
document is a good indicator of the posi-
tions that the federal agencies and pri-
vate companies have taken concerning the
environmental tradeoffs which will be
made. It also reveals their perceptions
of the benefits that will accrue to the
tribe. Finally, because it is widely
circulated in both draft and final forms,
an impact statement will frequently con-
tain an record of the interagency and
interest-group conflicts with respect to
the proposal; it highlights the adversary

nature of the decision-making process.23

However, as a source of scientific
information about the physical environ-
ment the EIS has its weaknesses. First,
most impact statements are constrained to
an analysis of an individual project or
plant. They tend to ignore the cumulative
effects of several different types of
facilities; they do not encourage a re-

24 An EIS, for ex-
ample, probably would not discuss the

gional perspective.

cumulative environmental impacts of the
several diverse energy projects (strip-

mining, coal gasification plants,



coal-fired generating stations) being
planned for, or already operating on, the
reservation, nor would it discuss the over-
all effect of those projects on the socio-
economic or developmental picture of the

To the extent that the EIS
does address cumulative and regional

reservation.

impacts, one cannot really expect an in-
depth analysis.

Additionally,
not developed unified, concrete guide-

federal agencies have

lines on what constitutes impact assess-
ment or the objectives of impact assess-
ment. Techniques for doing impact as-
sessment are not fully developed. Thus,
data on physical impacts contained in
an EIS are often inadequate and poorly

organized.

Finally, many times there is a pau-
and what data do
Several disputes

city of baseline data,
exist are conflicting.
exist, for example, over how much water

there will actually be available for use
by the Upper Colorado River Basin states
(Colorado, Utah, New Mexico, and a small

26 Additional legal and

political uncertainties surround the de-

part of Arizona).

termination of how much water can or
should be allotted to the Navajo Tribe.
Further,

27

there is no clear consensus
among the experts about the expected im-
pact of powerplant emissions upon the air

quality of the Lake Powell region.28

How-
ever, an agency which is preparing an EIS
on a project in the region can be expected
to seek out and utilize the data which
most closely justify and legitimate. its
policy decision.29 Conflicting informa-
tion which may be useful to the Navajo
Tribe or which may raise serious guestions
about the potential environmental damage
to the reservation will most likely be
screened out or minimized during the

formulation of the EIS.

While the quality of the scientific
data on physical environmental aspects
leaves something to be desired, the qual-
ity of the socioeconomic data is even
worse. The socioeconomic consequences
that are considered and discussed in the

30 Economic

EIS are limited and narrow.
benefits are usually considered the pri-
mary justification for a project. More-
over, the impacts on cultural and ethnic
subgroups are rarely considered; when con-
sidered, the discussion is often scanty
and superficial. Finally, no mitigating
social strategies are outlined to show
how a community can cope with adverse

social impacts.

The poor quality of the socioeconomic
information which is typically found in
impact statements has a particular signif-
icance for the Navajo Tribe. It can be
argued, for instance, that only Navajos
can understand and answer guestions about
how large-scale developments will affect
Navajo society and culture and then make
the necessary tradeoffs. Impact state-
ments compiled by federal agencies are
unlikely to address adequately the socio-
economic problems from the Navajo perspec-
Thus,

several Navajos who testified at the hear-

tive. it is not surprising that

ings on the draft EIS prepared by the Bur-
eau of Reclamation on the proposed WESCO
coal gasification plants called attention
to deficiencies in the social impact sec-
testified
that a Navajo was needed to do the socioeco-

tions. Harold Tso, for example,
nomic impact analysis for the final EIS,
and said he hoped that the bureau would at-~
tempt to locate an available Navajo.32

When interviewed, representatives of the
bureau, who felt that the EIS was the best
overall statement they had prepared, read-
ily conceded that the social impact sec-
tions were unsatisfactory and would need to

be totally redone.33 Subsequently, the




bureau contracted with a Washington, D.C.,
consulting firm to prepare the report
which the bureau utilized to rewrite the

34 The bureau's

social impact sections.
experience with the coal gasification EIS
illustrates the inability of the impact
statement to incorporate social impact
analyses drawn from the Navajo perspec-
tive. 1In order to obtain useful and ade-
quate social and cultural data and to
have them available for tribal decision-
makers, the NEPC will need to look some-
where other than the EIS, or it will have
to itself develop the research techniques
and capabilities to perform social impact

analysis.

The Environmental Impact Statement Process

as Leverage

The procedures which surround the
preparation of the EIS provide a series
of leverage points. Groups such as the
NEPC can exploit these leverage points in
order to obtain a larger voice in develop-

mental and environmental decision-making.

Hearings are one such leverage point.
The NEPC can use the hearings the federal
agencies often hold on draft impact state-
ments as an opportunity to prod for
greater detail, to seek clarification of
bothersome points, or to obtain additional
information. Hearings can also provide
an opportunity for the NEPC to make its
views heard. Hearings establish a forum
for questions, debate, and airing of the
issues in which tribal officials, the
federal government, states, companies,
and environmental groups are all par-
ticipants. For the NEPC, hearings also
hold an additional benefit. They may
raise enough questions and generate enough
political support for tribal decision-
makers to feel compelled to take a second

look at the project before signing the

leases which will enable the project to
proceed.

The reviews and comments that EIS
procedures call for is another leverage
point. H. Paul Friesema and Paul J.
Culhane have delineated the usefulness of
the EIS comment process.35 According to
the researchers, EIS comments may fre-
quently compel a federal agency to stop,
The threat

of legal sanctions against inadequate

delay, or modify its plans.

impact statements may also force an agency
to consider seriously the comments it
receives. While noting that the quality
of the final EIS may not differ signif-
icantly from the draft version, and that
agencies may only perfunctorily respond
to the comments, the authors argue that
individual and group participation in the
comment process may, nevertheless, in-
crease the environmental sensitivities

of the agencies. Moreover, because a
federal agency is often dependent upon
other governmental units to carry out a
project, commentators may use their EIS
comments to pressure these other units.
And, the comments may indeed affect the
decisions of other potential project parti-
cipants. Friesema and Culhane conclude
that the preparation of skilled, detailed,
and technically souﬁd comments on the EIS
is a relatively inexpensive way to exert
external pressure upon governmental agen-
cies to consider the environmental conse-

quences of their proposed actions.

In the past, one tribal official
noted, the tribe used to give superficial
responses when it commented upon impact
With the formation of the

NEPC, the tribe is now able to devote more

statements.

time and expertise to review and comment.
Willingham, for example, put several
months of effort into review of the coal

gasification EIS. Unfortunately, reviews



by the NEPC have focused predominantly
on the technical aspects of proposed de-
To date, the NEPC has had

little basis upon which it could review
37

velopments.

the social impact sections of the EIS.
The NEPC has had to rely heavily on sec-
ondary data; it has had few resources to
While
Tso is a Navajo and could bring a Navajo

commit to primary data-gathering.

perspective to social impact review, his
training is in the technical aspects of
environmental impact (e.g., air quality,
water quality), and it is those sections
of the EIS which demand most of his

attention.38

Nevertheless, as it has used the
EIS hearings, the NEPC can use the EIS
review process both to exert pressure
upon federal agencies and to obtain more
leverage within tribal decision-making.
Indeed, this appears to be the strategy
the NEPC has followed with respect to the
coal gasification projects. In addition
to preparing comments that it submitted
to the Bureau of Reclamation, the NEPC
has been exploring a number of techno-
logical and policy alternatives to present
to the tribal council for its considera-
tion before it decides whether to approve
The NEPC
is hopeful that its work will convince

the coal gasification leases.

tribal decision-makers that more informa-
tion is needed about impacts, alterna-
tives, and mitigating measures, and that
the NEPC should be given more time to ex-
plore the coal gasification issue from

the Navajo perspective.39

The formation of the NEPC itself
created an additional leverage point. As
noted previously, prior to the creation
of the NEPC, tribal input on environmental
matters was rarely sought or considered
by the companies, states, or federal

agencies. Establishment of the NEPC

alerted those groups to the fact that
they needed to consult the tribe about
developments which would affect the res-
ervation environment. Many company offic-
ials, for example, were in attendance at
the first meeting of the commission, and
the Bureau of Reclamation delegated one
member of its coal gasification EIS team
to serve as a liaison with the commis-
sion.40 In addition, the Bureau of Indian
Affairs--which was designated by the Sec-
retary of the Interior to prepare the

EIS on a proposed uranium lease with Exxon
Corporation--has established at Window
Rock a local environmental services office
that will coordinate tribal input into

the EIS.41 Thus, establishment of the
NEPC gave government agencies and the
companies a contact point within tribal

It served notice that the
tribe expected to be consulted during

government.

the formulation of impact statements and
intended to scrutinize more fully the
information and analyses contained in
draft EIS.

However, the establishment of an en-
vironmental unit within the Navajo tribal
governmental structure was advantageous
not only to environmental advocates; com-
panies can now point out to their critics
that Navajo environmental concerns are
being adequately articulated and that
input from the tribe is routinely sought
during the preparation of the EIS. For
the developmental advocates within the
tribe, establishment of the NEPC was also
one way to co-opt the radicals and the
(The appointment of
Emerson to the NEPC, for example, was an

environmentalists.

outright political concession to the rad-
ical opposition that was building up
within the tribe over several industrial-
ization projects, and it was hoped that
his involvement with the commission

would quiet the opposition.42) Further,




development proponents can now more easily

sidestep impact statement questions by not-

ing that they are the responsibility of
the commission. Because the NEPC does not
have the staff, time, or independent re-

search capabilities to handle a great many
referrals, reference of matters to the
NEPC can,

Because of the NEPC's organizational weak-

in effect, foreclose criticism.

nesses, development proponents may not
view the NEPC as a formidable threat or

block to developmental plans.

The Environmental Impact Statement as the

Decision Document

Most observers and scholars of NEPA
and the EIS process can point to instances
in which agency preparation of an EIS or
negative comments submitted by EIS re-
viewers prompted a federal agency to can-
cel or significantly modify a proposed
project.43 Thus viewed, the EIS becomes
a crucial decision document serving as a
catalyst to bring the decision process
under public scrutiny and to cause federal
agencies to alter their decisions during
the planning stage in order to make such
decisions more environmentally accept-
able.44

in the EIS process could very well influ-

Hence, the NEPC's participation

ence an agency to reverse or amend its
plans, or it could persuade the agency to
insist upon strict environmental controls
as a prerequisite for governmental ap-
proval. Nevertheless, researchers in the
Political Science Subproject are not so
optimistic; we question the extent to
which impact statements substantively

affect decision-making.45

Although some would like it to be and
several judicial decisions have treated
it as such, the impact statement is not
the decision document (i.e., the document

upon which the federal agency bases a

11

decision). The U.S. Department of the
Interior, which includes the Bureaus of
Reclamation and of Indian Affairs, views
the EIS as a supplemental report and not
as the singular document that presents all
the considerations which the federal gov-

such as national
46

ernment needs to make,
security or public health and welfare.
Indeed, both the federal government and
private companies are likely to utilize
the EIS not as a decision document but as
a public relations document which justi-~
fies a decision already made. The ExXxon
uranium agreement may well be a case in
point. Negotiations between the tribe
and Exxon have been completed, and the
tribe is ready to proceed, even threaten-
ing suit if federal approval is not
promptly given.47 However, the Secretary
of the Interior has deferred publicly an-
nouncing his decision until an EIS is
written by the Bureau of Indian Affairs.
In these circumstances the EIS is apt to
It will show that the

federal agency has complied with NEPA's

be a formality.
statutory procedures. It will also prob-
ably argue that leasing is a good decision
because it fulfills the government's en-
ergy policy goals while also protecting

and enhancing Navajo interests.

Because the courts have played an
active role in NEPA's implementation, the
emphasis of the federal agencies has been
largely on compliance with the procedures
of NEPA

iny. A longstanding rule of judicial re-

in order to pass judicial scrut-
view is that review is foreclosed when
"agency action is committed to agency

n48 In NEPA's case,
the law does not require agencies to pick

discretion by law.

the most environmentally desirable course
of action. Consequently, the courts are
reluctant to rule on the substantive mer-
its of an agency's decision. During re-

view they tend to focus on whether the



decision was made in accordance with
prescribed procedures. Therefore, the
agencies tend to be concerned about the
preparation of a judicially adequate EIS.
The substantive merits of the EIS, its
utility as a public information document,
and its utilization as a planning and

.. . . 49
decision tool are lesser considerations.

In addition, information is likely
to have more of a substantive impact if
it is considered early in the decision
process when the decision-maker is uncer-
tain about the values, risks, and options
involved in the question and is, there-
fore, more open to suggestions.50 Infor-
mation produced through the impact
statement process is often introduced too
late in the decision-making process. Com-
mitments to certain policy courses (for
example, to the development of Western and
reservation coal resources in order to
meet increased national demands for elec-
trical energy) have already been made.
Impact statements are likely to be com-
patible with general policy objectives;
even adverse reviews are not apt to prompt
decision-makers to launch a search for
other possible and viable policy alterna-
tives. Consequently, the commitment of
large amounts of organizational resources
to a review of impact statements with the
hope of introducing information to substan-
tively affect the decision process is, over

the long run, a chancy political strategy.

Groups such as the NEPC that seek to
maximize the usefulness of NEPA and the
EIS process must cautiously approach the
Not all
efforts to affect agency decision-making

EIS as the decision document.

substantively will be successful. The
number of agency decisions resulting in
significant degradation of the reservation
environment is apt to equal the number of

sporadic successes.

THE NEED FOR ALTERNATIVE STRATEGIES

Creation of the NEPC provided the

Navajo Tribe with an environmental spokes-

man where none had previously existed. 1In
the various policy contests between devel-
opment proponents and environmentalists,
the tribe had had little input on the en-
vironmental side. The need existed for an
organization that could provide informa-
tion about the environmental impacts of
projects from a Navajo perspective rather
than from an Anglo perspective, and from

a tribal perspective rather than a company
or Interior Department perspective.
Further, the need existed for a mechanism
that could control development projects

on the reservation, and that could act to
mitigate adverse environmental impacts
once a particular policy decision had been
made. The enabling resolution establish-
ing the NEPC was the first step toward an
independent Navajo regulatory and environ-
Yet,

apparent that the actual resources given

mental assessment capability. it is

the commission to pursue its mandate have
been inadequate and have made it difficult
for the commission actually to do what it
is empowered to do.

As has been argued in this Bulletin,
the EIS is a tool that the NEPC, given
its limited organizational resources, can
strategically exploit to make environmen-
tal information a more integral part of
But the
EIS strategy also has its drawbacks, and

developmental decision-making.

overreliance on EIS procedures could
diminish the NEPC's opportunity to have
a timely impact during the formation of
policy. Because of the limitations at~
tached to the EIS process, the NEPC needs
to pursue actively other strategies in
order to have a substantive impact on
policy.
the NEPC to introduce environmental

These strategies should enable




information during the early stages of de-
cision-making, while options are still
open and decision-makers have not sorted
out alternatives and settled upon a pre-
ferred course of action. It is essential
to determine when, where, and by whom de-
cisions are made and to exert influence
Furthermore, the NEPC

must endeavor not only to gain access to

at those points.

federal agencies, but also to find and
use the crucial decision-making points
within tribal government.

Presently, however, it is not at all
clear whether the NEPC has effective
access to decision-makers within the tri-
bal government. While access within the
tribal government is enhanced by the pres-
ence of Councilmen Begay and Tome, who
between them provide representation on the
Advisory, Judiciary, Transportation and
Roads, Federal Relations, and Economic
Planning and Development Committees of the
Navajo Tribal Council, communications with
those decision-makers most closely allied
with Peter MacDonald, the tribal chairman,
are infrequent. The few contacts between
the commission staff and the chairman him-
self have been of short duration and con-

51 The situation

fined to specific issues.
is further complicated by the fact that
many requests from the commission to the
chairman's office are routed through the
office of the general counsel, a private
law firm in Phoenix. This procedure cre-
ates delays in obtaining information, and
on occasion has led to the NEPC's being
denied information that is deemed neces-
sary for informed environmental

decision--making.52

Moreover, MacDonald has been eliminat-
ing more and more key tribal executives
from the decision-making process. As a

result, several decisions concerning
leases, contracts, and agreements have

been made with little participation from
those who have special skills and expertise
and who are best equipped to advise the

chairman.53

Inputs from tribal struc-
tures and personnel such as the NEPC have
typically been sought only when a particu-
lar action is either in the advanced stages

of planning or is a fait accompli. For

example, the NEPC was asked to consult on
a coal lease renewal agreement; it was
initially given only seventy-two hours to
do so. While the input under this se-
vere time restraint did result in some
modifications in the lease agreement and
in the insertion of some environmentally
protective clauses, the NEPC must be con-
sulted before the final stages of lease
negotiations and must be given adequate
time to respond if it is to be effective
in the long run. Otherwise, success will
more and more come to be measured in terms
of how many modifications can be secured
in an already negotiated decision. Im-
provements in communication between the
NEPC and both the general counsel and the
office of the tribal chairman would facil-
itate NEPC's access to and influence with
tribal decision-makers. Thus, as part of
its alternative strategies, the NEPC should
aggressively work to alter existing com-
munication patterns and practices and to
increase its own opportunities to contrib-
ute environmental information before pol-

icy choices are made.

In part, the NEPC's difficulties in
securing access to decision-makers during
early and key negotiations may be explained
because it is a young organization, still
building its communication networks, demon-
strating its abilities, and sorting out
its own internal operations and procedures.

Nevertheless, the commission has troublesome



difficulties to overcome. To establish an
effective and expanded environmental

assessment and regulatory capability, the 1.
NEPC will need to commit more of its lim-

ited resources to building the political
support and access channels which will

enable it to exert real influence at the
discussion and pre-commitment stages of
development decision-making. It is also
absolutely essential that the NEPC con-
vince the tribal chairman and the tribal
council that the NEPC needs additional
resources if it is to implement capably
the duties its enabling resolution out-
lines. The failure to do so will increas-
ingly force the commission into the posi-
tion of reactor rather than initiator.

And, for an organization with strong regu-
latory and environmental assessment poten-
tials, initiative and innovation are requi-

site institutional attributes.
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